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§433.122 Reapproval of a disapproved
system.

When FFP has been reduced under
§433.120(a), and CMS determines upon
subsequent review that the system
meets all current performance stand-
ards, system requirements and other
conditions of reapproval, the following
provisions apply:

(a) CMS will resume FFP in expendi-
tures for system operations at the 75
percent level beginning with the quar-
ter following the review determination
that the system again meets conditions
of reapproval.

(b) CMS may retroactively waive a
reduction of FFP in expenditures for
system operations if CMS determines
that the waiver could improve the ad-
ministration of the State Medicaid
plan. However, CMS cannot waive this
reduction for any quarter before the
fourth quarter immediately preceding
the quarter in which CMS issues the
determination (as part of the review
process) stating that the system is re-
approved.

[54 FR 41974, Oct. 13, 1989]

§433.123 Notification of changes in
system requirements, performance
standards or other conditions for
approval or reapproval.

(a) Whenever CMS modifies system
requirements or other conditions for
approval under §433.112 or §433.116,
CMS will—

(1) Publish a notice in the FEDERAL
REGISTER making available the pro-
posed changes for public comment;

(2) Respond in a subsequent FEDERAL
REGISTER notice to comments received;
and

(3) Issue the new or modified require-
ments or conditions in the State Med-
icaid Manual.

(b) For changes in system require-
ments or other conditions for approval,
CMS will allow an appropriate period
for Medicaid agencies to meet the re-
quirement determining this period on
the basis of the requirement’s com-
plexity and other relevant factors.

(c) Whenever CMS modifies perform-
ance standards and other conditions for
reapproval under §433.119, CMS will no-
tify Medicaid agencies at least one cal-
endar quarter before the review period

§433.131

to which the new or modified standards
or conditions apply.

[67 FR 38782, Aug. 27, 1992]

§433.127 Termination of FFP for fail-
ure to provide access to claims
processing and information re-
trieval systems.

CMS will terminate FFP at any time
if the Medicaid agency fails to provide
State and Federal representatives with
full access to the system, including on-
site inspection. CMS may request such
access at any time to determine wheth-
er the conditions in this subpart are
being met.

[43 FR 45201, Sept. 29, 1978. Redesignated and
amended at 50 FR 30847 and 30848, July 30,
1985]

§433.131 Waiver for noncompliance
with conditions of approval and re-
approval.

If a State is unable to comply with
the conditions of approval or of re-
approval and the noncompliance will
cause a percentum reduction in FFP,
CMS will waive the FFP reduction in
the following circumstances:

(a) Good cause. If CMS determines
that good cause existed, CMS will
waive the FFP reduction attributable
to those items for which the good cause
existed. A waiver of FFP consequences
of the failure to meet the conditions of
approval or reapproval based upon good
cause will not extend beyond two con-
secutive quarters.

(b) Circumstances beyond the control of
a State. The State must satisfactorily
explain the circumstances that are be-
yond its control. When CMS grants the
waiver, CMS will also defer all other
system deadlines for the same length of
time that the waiver applies.

(c) Waiver of deadline. In no case will
CMS waive the December 31, 2015 dead-
lines referenced in §433.112(c) and
§433.116(j).

[60 FR 30848, July 30, 1985, as amended at 54
FR 41974, Oct. 13, 1989; 76 FR 21975, Apr. 19,
2011]

Subpart D—Third Party Liability

SOURCE: 45 FR 8984, Feb. 11, 1980, unless
otherwise noted.
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§433.135 Basis and purpose.

This subpart implements sections
1902(a,)(25), 1902(a.)(45), 1903(d)(2), 1903(0),
1903(p), and 1912 of the Act by setting
forth State plan requirements con-
cerning—

(a) The legal liability of third parties
to pay for services provided under the
plan;

(b) Assignment to the State of an in-
dividual’s rights to third party pay-
ments; and

(c) Cooperative agreements between
the Medicaid agency and other entities
for obtaining third party payments.

[50 FR 46664, Nov. 12, 1985]

§433.136 Definitions.

For purposes of this subpart—

Private insurer means:

(1) Any commercial insurance com-
pany offering health or casualty insur-
ance to individuals or groups (includ-
ing both experience-rated insurance
contracts and indemnity contracts);

(2) Any profit or nonprofit prepaid
plan offering either medical services or
full or partial payment for services in-
cluded in the State plan; and

(3) Any organization administering
health or casualty insurance plans for
professional associations, unions, fra-
ternal groups, employer-employee ben-
efit plans, and any similar organization
offering these payments or services, in-
cluding self-insured and self-funded
plans.

Third party means any individual, en-
tity or program that is or may be lia-
ble to pay all or part of the expendi-
tures for medical assistance furnished
under a State plan.

Title IV-D agency means the organiza-
tional unit in the State that has the
responsibility for administering or su-
pervising the administration of a State
plan for child support enforcement
under title IV-D of the Act.

[49 FR 8984, Feb. 11, 1980, as amended at 50
FR 46664, Nov. 12, 1985; 50 FR 49389, Dec. 2,
1985]

§433.137 State plan requirements.

(a) A State plan must provide that
the requirements of §§433.138 and
433.139 are met for identifying third
parties liable for payment of services

42 CFR Ch. IV (10-1-19 Edition)

under the plan and for payment of
claims involving third parties.

(b) A State plan must provide that—

(1) The requirements of §§433.145
through 433.148 are met for assignment
of rights to benefits, cooperation with
the agency in obtaining medical sup-
port or payments, and cooperation in
identifying and providing information
to assist the State in pursuing any lia-
ble third parties; and

(2) The requirements of §§433.151
through 433.154 are met for cooperative
agreements and incentive payments for
third party collections.

(c) The requirements of paragraph
(b)(1) of this section relating to assign-
ment of rights to benefits and coopera-
tion in obtaining medical support or
payments and paragraph (b)(2) of this
section are effective for medical assist-
ance furnished on or after October 1,
1984. The requirements of paragraph
(b)(1) of this section relating to co-
operation in identifying and providing
information to assist the State in pur-
suing liable third parties are effective
for medical assistance furnished on or
after July 1, 1986.

[60 FR 46665, Nov. 12, 1985, as amended at 55
FR 48606, Nov. 21, 1990; 5656 FR 52130, Dec. 19,
1990; 60 FR 35502, July 10, 1995]

§433.138 Identifying liable third par-
ties.

(a) Basic provisions. The agency must
take reasonable measures to determine
the legal liability of the third parties
who are liable to pay for services fur-
nished under the plan. At a minimum,
such measures must include the re-
quirements specified in paragraphs (b)
through (k) of this section, unless
waived under paragraph (1) of this sec-
tion.

(b) Obtaining health insurance informa-
tion: Initial application and redetermina-
tion processes for Medicaid eligibility. (1)
If the Medicaid agency determines eli-
gibility for Medicaid, it must, during
the initial application and each rede-
termination process, obtain from the
applicant or beneficiary such health in-
surance information as would be useful
in identifying legally liable third party
resources so that the agency may proc-
ess claims under the third party liabil-
ity payment procedures specified in
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§433.139 (b) through (f). Health insur-
ance information may include, but is
not limited to, the name of the policy
holder, his or her relationship to the
applicant or beneficiary, the social se-
curity number (SSN) of the policy
holder, and the name and address of in-
surance company and policy number.

(2) If Medicaid eligibility is deter-
mined by the Federal agency admin-
istering the supplemental security in-
come program under title XVI in ac-
cordance with a written agreement
under section 1634 of the Act, the Med-
icaid agency must take the following
action. It must enter into an agree-
ment with CMS or must have, prior to
February 1, 1985, executed a modified
section 1634 agreement that is still in
effect to provide for—

(i) Collection, from the applicant or
beneficiary during the initial applica-
tion and each redetermination process,
of health insurance information in the
form and manner specified by the Sec-
retary; and

(ii) Transmittal of the information to
the Medicaid agency.

(3) If Medicaid eligibility is deter-
mined by any other agency in accord-
ance with a written agreement, the
Medicaid agency must modify the
agreement to provide for—

(i) Collection, from the applicant or
beneficiary during the initial applica-
tion and each redetermination process,
of such health insurance information
as would be useful in identifying le-
gally liable third party resources so
that the Medicaid agency may process
claims under the third party liability
payment  procedures specified in
§433.139 (b) through (f). Health insur-
ance information may include, but is
not limited to, those elements de-
scribed in paragraph (b)(1) of this sec-
tion; and

(ii) Transmittal of the information to
the Medicaid agency.

(c) Obtaining other information. Except
as provided in paragraph (1) of this sec-
tion, the agency must, for the purpose
of implementing the requirements in
paragraphs (d)(1)(ii) and (d)(4)(i) of this
section, incorporate into the eligibility
case file the names and SSNs of absent
or custodial parents of Medicaid bene-
ficiaries to the extent such information
is available.

§433.138

(d) Exchange of data. Except as pro-
vided in paragraph (1) of this section,
to obtain and use information for the
purpose of determining the legal liabil-
ity of the third parties so that the
agency may process claims under the
third party liability payment proce-
dures specified in §433.139(b) through
(f), the agency must take the following
actions:

(1) Except as specified in paragraph
(d)(2) of this section, as part of the data
exchange requirements under §435.945
of this chapter, from the State wage in-
formation collection agency (SWICA)
defined in §435.4 of this chapter and
from the SSA wage and earnings files
data as specified in §435.948(a)(1) of this
chapter, the agency must—

(i) Use the information that identi-
fies Medicaid beneficiaries that are em-
ployed and their employer(s); and

(ii) Obtain and use, if their names
and SSNs are available to the agency
under paragraph (c¢) of this section, in-
formation that identifies employed ab-
sent or custodial parents of bene-
ficiaries and their employer(s).

(2) If the agency can demonstrate to
CMS that it has an alternate source of
information that furnishes information
as timely, complete and useful as the
SWICA and SSA wage and earnings
files in determining the legal liability
of third parties, the requirements of
paragraph (d)(1) of this section are
deemed to be met.

(3) The agency must request, as re-
quired under §435.948(a)(2) of this chap-
ter, from the State title IV-A agency,
information not previously reported
that identifies those Medicaid bene-
ficiaries who are employed and their
employer(s).

(4) Except as specified in paragraph
(d)(5) of this section, the agency must
attempt to secure agreements (to the
extent permitted by State law) to pro-
vide for obtaining—

(i) From State Workers’ Compensa-
tion or Industrial Accident Commis-
sion files, information that identifies
Medicaid beneficiaries and, (if their
names and SSNs were available to the
agency under paragraph (c) of this sec-
tion) absent or custodial parents of
Medicaid beneficiaries with employ-
ment-related injuries or illnesses; and
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(ii) From State Motor Vehicle acci-
dent report files, information that
identifies those Medicaid beneficiaries
injured in motor vehicle accidents,
whether injured as pedestrians, drivers,
passengers, or bicyclists.

(5) If unable to secure agreements as
specified in paragraph (d)(4) of this sec-
tion, the agency must submit docu-
mentation to the regional office that
demonstrates the agency made a rea-
sonable attempt to secure these agree-
ments. If CMS determines that a rea-
sonable attempt was made, the require-
ments of paragraph (d)(4) of this sec-
tion are deemed to be met.

(e) Diagnosis and trauma code edits.
Except as specified under paragraph (1)
of this section, the agency must take
action to identify those paid claims for
Medicaid beneficiaries that contain di-
agnosis codes that are indicative of
trauma, or injury, poisoning, and other
consequences of external causes, for
the purpose of determining the legal li-
ability of third parties so that the
agency may process claims under the
third party liability payment proce-
dures specified in §433.139(b) through
(f).

(f) Data exchanges and trauma code
edits: Frequency. Except as provided in
paragraph (1) of this section, the agen-
cy must conduct the data exchanges re-
quired in paragraphs (d)(1) and (3) of
this section, and diagnosis and trauma
edits required in paragraphs (d)(4) and
(e) of this section on a routine and
timely basis. The State plan must
specify the frequency of these activi-
ties.

(g) Followup procedures for identifying
legally liable third party resources. Ex-
cept as provided in paragraph (1) of this
section, the State must meet the re-
quirements of this paragraph.

(1) SWICA, SSA wage and earnings
files, and title IV-A data exchanges. With
respect to information obtained under
paragraphs (d)(1) through (d)(3) of this
section—

(i) Within 45 days, the agency must
follow up (if appropriate) on such infor-
mation to identify legally liable third
party resources and incorporate such
information into the eligibility case
file and into its third party data base
and third party recovery unit so the
agency may process claims under the
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third party liability payment proce-
dures specified in §433.139 (b) through
(f); and

(ii) The State plan must describe the
methods the agency uses for meeting
the requirements of paragraph (g)(1)()
of this section.

(2) Health insurance information and
workers’ compensation data exchanges.
With respect to information obtained
under paragraphs (b) and (d)(4)(i) of
this section—

(i) Within 60 days, the agency must
followup on such information (if appro-
priate) in order to identify legally lia-
ble third party resources and incor-
porate such information into the eligi-
bility case file and into its third party
data base and third party recovery unit
so the agency may process claims
under the third party liability payment
procedures specified in §433.139 (b)
through (f); and

(ii) The State plan must describe the
methods the agency uses for meeting
the requirements of paragraph (g)(2)(1)
of this section.

(3) State motor vehicle accident report
file data exchanges. With respect to in-
formation obtained under paragraph
(d)(4)(ii) of this section—

(i) The State plan must describe the
methods the agency uses for following
up on such information in order to
identify legally liable third party re-
sources so the agency may process
claims under the third party liability
payment  procedures specified in
§433.139 (b) through (f);

(ii) After followup, the agency must
incorporate all information that iden-
tifies legally liable third party re-
sources into the eligibility case file
and into its third party data base and
third party recovery unit; and

(iii) The State plan must specify
timeframes for incorporation of the in-
formation.

(4) Diagnosis and trauma code edits.
With respect to the paid claims identi-
fied under paragraph (e) of this sec-
tion—

(i) The State plan must describe the
methods the agency uses to follow up
on such claims in order to identify le-
gally liable third party resources so
the agency may process claims under
the third party liability payment pro-
cedures specified in §433.139 (b) through
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(f) (Methods must include a procedure
for periodically identifying those trau-
ma codes that yield the highest third
party collections and giving priority to
following up on those codes.);

(ii) After followup, the agency must
incorporate all information that iden-
tifies legally liable third party re-
sources into the eligibility case file
and into its third party data base and
third party recovery unit; and

(iii) The State plan must specify the
timeframes for incorporation of the in-
formation.

(h) Obtaining other information and
data exchanges: Safeguarding informa-
tion. (1) The agency must safeguard in-
formation obtained from and ex-
changed under this section with other
agencies in accordance with the re-
quirements set forth in part 431, sub-
part F of this chapter.

(2) Before requesting information
from, or releasing information to other
agencies to identify legally liable third
party resources under paragraph (d) of
this section the agency must execute
data exchange agreements with those
agencies. The agreements, at a min-
imum, must specify—

(i) The information to be exchanged;

(ii) The titles of all agency officials
with the authority to request third
party information;

(iii) The methods, including the for-
mats to be used, and the timing for re-
questing and providing the informa-
tion;

(iv) The safeguards limiting the use
and disclosure of the information as re-
quired by Federal or State law or regu-
lations; and

(v) The method the agency will use to
reimburse reasonable costs of fur-
nishing the information if payment is
requested.

(i) Reimbursement. The agency must,
upon request, reimburse an agency for
the reasonable costs incurred in fur-
nishing information under this section
to the Medicaid agency.

(j) Reports. The agency must provide
such reports with respect to the data
exchanges and trauma code edits set
forth in paragraphs (d)(1) through (d)(4)
and paragraph (e) of this section, re-
spectively, as the Secretary prescribes
for the purpose of determining compli-
ance under §433.138 and evaluating the

§433.138

effectiveness of the third party liabil-
ity identification system. However, if
the State is not meeting the provisions
of paragraph (e) of this section because
it has been granted a waiver of those
provisions under paragraph (1) of this
section, it is not required to provide
the reports required in this paragraph.

(k) Integration with the State mecha-
niced claims processing and information
retrieval system. Basic requirement—De-
velopment of an action plan. (1) If a
State has a mechanized claims proc-
essing and information retrieval sys-
tem approved by CMS under subpart C
of this part, the agency must have an
action plan for pursuing third party li-
ability claims and the action plan must
be integrated with the mechanized
claims processing and information re-
trieval system.

(2) The action plan must describe the
actions and methodologies the State
will follow to—

(i) Identify third parties;

(ii) Determine the liability of third
parties;

(iii) Avoid payment of third party
claims as required in §433.139;

(iv) Recover reimbursement from
third parties after Medicaid claims
payment as required in §433.139; and,

(v) Record information and actions
relating to the action plan.

(3) The action plan must be con-
sistent with the conditions for re-
approval set forth in §433.119. The por-
tion of the plan which is integrated
with MMIS is monitored in accordance
with those conditions and if the condi-
tions are not met; it is subject to FFP
reduction in accordance with proce-
dures set forth in §433.120. The State is
not subject to any other penalty as a
result of other monitoring, quality
control, or auditing requirements for
those items in the action plan.

(4) The agency must submit its ac-
tion plan to the CMS Regional Office
within 120 days from the date CMS
issues implementing instructions for
the State Medicaid Manual. If a State
does not have an approved MMIS on
the date of issuance of the State Med-
icaid Manual but subsequently imple-
ments an MMIS, the State must sub-
mit its action plan within 90 days from
the date the system is operational. The
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CMS Regional Office approves or dis-
approves the action plan.

(1) Waiver of requirements. (1) The
agency may request initial and con-
tinuing waiver of the requirements to
determine third party liability found in
paragraphs (c), (D)4, (A5, (e), (D),
@A), )(2), ()@3), and (g)(4) of this
section if the State determines the ac-
tivity to be not cost-effective. An ac-
tivity would not be cost-effective if the
cost of the required activity exceeds
the third party liability recoupment
and the required activity accomplishes,
at the same or at a higher cost, the
same objective as another activity that
is being performed by the State.

(i) The agency must submit a request
for waiver of the requirement in writ-
ing to the CMS regional office.

(ii) The request must contain ade-
quate documentation to establish that
to meet a requirement specified by the
agency is not cost-effective. Examples
of documentation are claims recovery
data and a State analysis documenting
a cost-effective alternative that ac-
complished the same task.

(iii) The agency must agree, if a
waiver is granted, to notify CMS of any
event that occurs that changes the
conditions upon which the waiver was
approved.

(2) CMS will review a State’s request
to have a requirement specified under
paragraph (1)(1) of this section waived
and will request additional information
from the State, if necessary. CMS will
notify the State of its approval or dis-
approval determination within 30 days
of receipt of a properly documented re-
quest.

(3) CMS may rescind a waiver at any
time that it determines that the agen-
cy no longer meets the criteria for ap-
proving the waiver. If the waiver is re-
scinded, the agency has 6 months from
the date of the rescission notice to
meet the requirement that had been
waived.

[62 FR 5975, Feb. 27, 1987, as amended at 54
FR 8741, Mar. 2, 1989; 55 FR 1432, Jan. 16, 1990;
55 FR 5118, Feb. 13, 1990; 60 FR 35502, July 10,
1995; 81 FR 27853, May 6, 2016; 81 FR 86449,
Nov. 30, 2016]

§433.139 Payment of claims.

(a) Basic provisions. (1) For claims in-
volving third party liability that are
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processed on or after May 12, 1986, the
agency must use the procedures speci-
fied in paragraphs (b) through (f) of
this section.

(2) The agency must submit docu-
mentation of the methods (e.g., cost
avoidance, pay and recover later) it
uses for payment of claims involving
third party liability to the CMS Re-
gional Office.

(b) Probable liability is established at
the time claim is filed. Except as pro-
vided in paragraph (e) of this section—

(1) If the agency has established the
probable existence of third party liabil-
ity at the time the claim is filed, the
agency must reject the claim and re-
turn it to the provider for a determina-
tion of the amount of liability. The es-
tablishment of third party liability
takes place when the agency receives
confirmation from the provider or a
third party resource indicating the ex-
tent of third party liability. When the
amount of liability is determined, the
agency must then pay the claim to the
extent that payment allowed under the
agency’s payment schedule exceeds the
amount of the third party’s payment.

(2) The agency may pay the full
amount allowed under the agency’s
payment schedule for the claim and
then seek reimbursement from any lia-
ble third party to the limit of legal 1i-
ability if the claim is for labor and de-
livery and postpartum care. (Costs as-
sociated with the inpatient hospital
stay for labor and delivery and
postpartum care must be cost-avoided.)

(3) The agency must pay the full
amount allowed under the agency’s
payment schedule for the claim and
seek reimbursement from any liable
third party to the limit of legal liabil-
ity (and for purposes of paragraph
(b)(3)(ii) of this section, from a third
party, if the third party liability is de-
rived from an absent parent whose obli-
gation to pay support is being enforced
by the State title IV-D agency), con-
sistent with paragraph (f) of this sec-
tion if—

(i) The claim is prenatal care for
pregnant women, or preventive pedi-
atric services (including early and peri-
odic screening, diagnosis and treat-
ment services provided for under part
441, subpart B of this chapter), that is
covered under the State plan; or
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(ii) The claim is for a service covered
under the State plan that is provided
to an individual on whose behalf child
support enforcement is being carried
out by the State title IV-D agency. The
agency prior to making any payment
under this section must assure that the
following requirements are met:

(A) The State plan specifies whether
or not providers are required to bill the
third party.

(B) The provider certifies that before
billing Medicaid, if the provider has
billed a third party, the provider has
waited 30 days from the date of the
service and has not received payment
from the third party.

(C) The State plan specifies the
method used in determining the pro-
vider’s compliance with the billing re-
quirements.

(c) Probable liability is not established
or benefits are not available at the time
claim is filed. If the probable existence
of third party liability cannot be estab-
lished or third party benefits are not
available to pay the beneficiary’s med-
ical expenses at the time the claim is
filed, the agency must pay the full
amount allowed under the agency’s
payment schedule.

(d) Recovery of reimbursement. (1) If
the agency has an approved waiver
under paragraph (e) of this section to
pay a claim in which the probable ex-
istence of third party liability has been
established and then seek reimburse-
ment, the agency must seek recovery
of reimbursement from the third party
to the limit of legal liability within 60
days after the end of the month in
which payment is made unless the
agency has a waiver of the 60-day re-
quirement under paragraph (e) of this
section.

(2) Except as provided in paragraph
(e) of this section, if the agency learns
of the existence of a liable third party
after a claim is paid, or benefits be-
come available from a third party after
a claim is paid, the agency must seek
recovery of reimbursement within 60
days after the end of the month it
learns of the existence of the liable
third party or benefits become avail-
able.

(3) Reimbursement must be sought
unless the agency determines that re-
covery would not be cost effective in

§433.139

accordance with paragraph (f) of this
section.

(e) Waiver of requirements. (1) The
agency may request initial and con-
tinuing waiver of the requirements in
paragraphs (b)(1), (d)(1), and (d)(2) of
this section, if it determines that the
requirement is not cost-effective. An
activity would not be cost-effective if
the cost of the required activity ex-
ceeds the third party liability
recoupment and the required activity
accomplishes, at the same or at a high-
er cost, the same objective as another
activity that is being performed by the
State.

(i) The agency must submit a request
for waiver of the requirement in writ-
ing to the CMS regional office.

(i) The request must contain ade-
quate documentation to establish that
to meet a requirement specified by the
agency is not cost-effective. Examples
of documentation are costs associated
with billing, claims recovery data, and
a State analysis documenting a cost-ef-
fective alternative that accomplishes
the same task.

(iii) The agency must agree, if a
waiver is granted, to notify CMS of any
event that occurs that changes the
conditions upon which the waiver was
approved.

(2) CMS will review a State’s request
to have a requirement specified under
paragraph (e)(1) of this section waived
and will request additional information
from the State, if necessary. CMS will
notify the State of its approval or dis-
approval determination within 30 days
of receipt of a properly documented re-
quest.

(3) CMS may rescind the waiver at
any time that it determines that the
State no longer meets the criteria for
approving the waiver. If the waiver is
rescinded, the agency has 6 months
from the date of the rescission notice
to meet the requirement that had been
waived.

(4) An agency requesting a waiver of
the requirements specifically con-
cerning either the 60-day limit in para-
graph (d)(1) or (d)(2) of this section
must submit documentation of written
agreement between the agency and the
third party, including Medicare fiscal
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intermediaries and carriers, that ex-
tension of the billing requirement is
agreeable to all parties.

(f) Suspension or termination of recov-
ery of reimbursement. (1) An agency
must seek reimbursement from a liable
third party on all claims for which it
determines that the amount it reason-
ably expects to recover will be greater
than the cost of recovery. Recovery ef-
forts may be suspended or terminated
only if they are not cost effective.

(2) The State plan must specify the
threshold amount or other guideline
that the agency uses in determining
whether to seek recovery of reimburse-
ment from a liable third party, or de-
scribe the process by which the agency
determines that seeking recovery of re-
imbursement would not be cost effec-
tive.

(3) The State plan must also specify
the dollar amount or period of time for
which it will accumulate billings with
respect to a particular liable third
party in making the decision whether
to seek recovery of reimbursement.

[60 FR 46665, Nov. 12, 1985, as amended at 51
FR 16319, May 2, 1986; 60 FR 35503, July 10,
1995; 62 FR 23140, Apr. 29, 1997]

§433.140 FFP and repayment of Fed-
eral share.

(a) FFP is not available in Medicaid
payments if—

(1) The agency failed to fulfill the re-
quirements of §§433.138 and 433.139 with
regard to establishing liability and
seeking reimbursement from a third
party;

(2) The agency received reimburse-
ment from a liable third party; or

(3) A private insurer would have been
obligated to pay for the service except
that its insurance contract limits or
excludes payments if the individual is
eligible for Medicaid.

(b) FFP is available at the 50 percent
rate for the agency’s expenditures in
carrying out the requirements of this
subpart.

(c) If the State receives FFP in Med-
icaid payments for which it receives
third party reimbursement, the State
must pay the Federal government a
portion of the reimbursement deter-
mined in accordance with the FMAP
for the State. This payment may be re-
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duced by the total amount needed to
meet the incentive payment in §433.153.

ASSIGNMENT OF RIGHTS TO BENEFITS

§433.145 Assignment of rights to bene-
fits—State plan requirements.

(a) A State plan must provide that,
as a condition of eligibility, each le-
gally able applicant or beneficiary is
required to:

(1) Assign to the Medicaid agency his
or her rights, or the rights of any other
individual eligible under the plan for
whom he or she can legally make an
assignment, to medical support and to
payment for medical care from any
third party;

(2) Cooperate with the agency in es-
tablishing the identity of a child’s par-
ents and in obtaining medical support
and payments, unless the individual es-
tablishes good cause for not cooper-
ating, and except for individuals de-
scribed in §435.116 of this chapter (preg-
nant women), who are exempt from co-
operating in establishing the identity
of a child’s parents and obtaining med-
ical support and payments from, or de-
rived from, the non-custodial parent of
a child; and

(3) Cooperate in identifying and pro-
viding information to assist the Med-
icaid agency in pursuing third parties
who may be liable to pay for care and
services under the plan, unless the in-
dividual establishes good cause for not
cooperating.

(b) A State plan must provide that
the requirements for assignments, co-
operation in establishing paternity and
obtaining support, and cooperation in
identifying and providing information
to assist the State in pursuing any lia-
ble third party under §§433.146 through
433.148 are met.

(c) A State plan must provide that
the assignment of rights to benefits ob-
tained from an applicant or beneficiary
is effective only for services that are
reimbursed by Medicaid.

[656 FR 48606, Nov. 21, 1990, as amended at 58
FR 4907, Jan. 19, 1993; 81 FR 86450, Nov. 30,
2016]
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§433.146 Rights assigned; assignment
method.

(a) Except as specified in paragraph
(b) of this section, the agency must re-
quire the individual to assign to the
State—

(1) His own rights to any medical
care support available under an order
of a court or an administrative agency,
and any third party payments for med-
ical care; and

(2) The rights of any other individual
eligible under the plan, for whom he
can legally make an assignment.

(b) Assignment of rights to benefits
may not include assignment of rights
to Medicare benefits.

(c) If assignment of rights to benefits
is automatic because of State law, the
agency may substitute such an assign-
ment for an individual executed assign-
ment, as long as the agency informs
the individual of the terms and con-
sequences of the State law.

§433.147 Cooperation in establishing
the identity of a child’s parents and
in obtaining medical support and
payments and in identifying and
providing information to assist in
pursuing third parties who may be
liable to pay.

(a) Scope of requirement. The agency
must require the individual who as-
signs his or her rights to cooperate in—

(1) Except as exempt under
§433.145(a)(2), establishing the identity
of a child’s parents and obtaining med-
ical support and payments for himself
or herself and any other person for
whom the individual can legally assign
rights; and

(2) Identifying and providing infor-
mation to assist the Medicaid agency
in pursuing third parties who may be
liable to pay for care and services
under the plan.

(b) Essentials of cooperation. As part of
a cooperation, the agency may require
an individual to—

(1) Appear at a State or local office
designated by the agency to provide in-
formation or evidence relevant to the
case;

(2) Appear as a witness at a court or
other proceeding;

(3) Provide information, or attest to
lack of information, under penalty of
perjury;

§433.148

(4) Pay to the agency any support or
medical care funds received that are
covered by the assignment of rights;
and

(5) Take any other reasonable steps
to assist in establishing paternity and
securing medical support and pay-
ments, and in identifying and providing
information to assist the State in pur-
suing any liable third party.

(c) Waiver of cooperation for good
cause. The agency must waive the re-
quirements in paragraphs (a) and (b) of
this section if it determines that the
individual has good cause for refusing
to cooperate.

(1) For establishing the identity of a
child’s parents or obtaining medical
care support and payments, or identi-
fying or providing information to as-
sist the State in pursuing any liable
third party for a child for whom the in-
dividual can legally assign rights, the
agency must find that cooperation is
against the best interests of the child.

(2) With respect to obtaining medical
care support and payments for an indi-
vidual and identifying and providing
information to assist in pursuing liable
third parties in any case not covered
by paragraph (c)(1) of this section, the
agency must find that cooperation is
against the best interests of the indi-
vidual or the person to whom Medicaid
is being furnished because it is antici-
pated that cooperation will result in
reprisal against, and cause physical or
emotional harm to, the individual or
other person.

[45 FR 8984, Feb. 11, 1980, as amended at 55
FR 48606, Nov. 21, 1990; 58 FR 4907, Jan. 19,
1993; 81 FR 86450, Nov. 30, 2016]

§433.148 Denial or termination of eli-
gibility.

In administering the assignment of
rights provision, the agency must:

(a) Deny or terminate eligibility for
any applicant or beneficiary who—

(1) Refuses to assign his own rights or
those of any other individual for whom
he can legally make an assignment; or

(2) In the case of an applicant, does
not attest to willingness to cooperate,
and in the case of a beneficiary, refuses
to cooperate in establishing the iden-
tity of a child’s parents, obtaining
medical child support and pursuing lia-
ble third parties, as required under
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§433.147(a) unless cooperation has been
waived;

(b) Provide Medicaid to any indi-
vidual who—

(1) Cannot legally assign his own
rights; and

(2) Would otherwise be eligible for
Medicaid but for the refusal, by a per-
son legally able to assign his rights, to
assign his rights or to cooperate as re-
quired by this subpart; and

(¢) In denying or terminating eligi-
bility, comply with the notice and
hearing requirements of part 431, sub-
part E of this subchapter.

[45 FR 8984, Feb. 11, 1980, as amended at 81
FR 86450, Nov. 30, 2016]

COOPERATIVE AGREEMENTS AND
INCENTIVE PAYMENTS

§433.151 Cooperative agreements and
incentive payments—State plan re-
quirements.

For medical assistance furnished on
or after October 1, 1984—

(a) A State plan must provide for en-
tering into written cooperative agree-
ments for enforcement of rights to and
collection of third party benefits with
at least one of the following entities:
The State title IV-D agency, any ap-
propriate agency of any State, and ap-
propriate courts and law enforcement
officials. The agreements must be in
accordance with the provisions of
§433.152.

(b) A State plan must provide that
the requirements for making incentive
payments and for distributing third
party collections specified in §§433.1563
and 433.154 are met.

[50 FR 46665, Nov. 12, 1985; 50 FR 49389, Dec.
2, 1985]

§433.152 Requirements for coopera-
tive agreements for third party col-
lections.

(a) Except as specified in paragraph
(b) of this section, the State agency
may develop the specific terms of coop-
erative agreements with other agencies
as it determines appropriate for indi-
vidual circumstances.

(b) Agreements with title IV-D agen-
cies must specify that:

(1) The Medicaid agency may not
refer a case for medical support en-
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forcement when the following criteria
have been met:

(i) The Medicaid referral is based
solely upon health care services pro-
vided through an Indian Health Pro-
gram (as defined at 25 U.S.C. 1603(12)),
including through the Purchased/Re-
ferred Care program, to a child who is
eligible for health care services from
the Indian Health Service (IHS).

(ii) [Reserved]

(2) The Medicaid agency will provide
reimbursement to the IV-D agency
only for those child support services
performed that are not reimbursable by
the Office of Child Support Enforce-
ment under title IV-D of the Act and
that are necessary for the collection of
amounts for the Medicaid program.

[60 FR 46666, Nov. 12, 1985, as amended at 81
FR 93560, Dec. 20, 2016]

§433.153 Incentive payments to States
and political subdivisions.

(a) When payments are required. The
agency must make an incentive pay-
ment to a political subdivision, a legal
entity of the subdivision such as a
prosecuting or district attorney or a
friend of the court, or another State
that enforces and collects medical sup-
port and payments for the agency.

(b) Amount and source of payment. The
incentive payment must equal 15 per-
cent of the amount collected, and must
be made from the Federal share of that
amount.

(c) Payment to two or more jurisdic-
tions. If more than one State or polit-
ical subdivision is involved in enforc-
ing and collecting support and pay-
ments:

(1) The agency must pay all of the in-
centive payment to the political sub-
division, legal entity of the subdivi-
sion, or another State that collected
medical support and payments at the
request of the agency.

(2) The political subdivision, legal en-
tity or other State that receives the in-
centive payment must then divide the
incentive payment equally with any
other political subdivisions, legal enti-
ties, or other States that assisted in
the collection, unless an alternative al-
location is agreed upon by all jurisdic-
tions involved.
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§433.154 Distribution of collections.

The agency must distribute collec-
tions as follows—

(a) To itself, an amount equal to
State Medicaid expenditures for the in-
dividual on whose right the collection
was based.

(b) To the Federal Government, the
Federal share of the State Medicaid ex-
penditures, minus any incentive pay-
ment made in accordance with §433.153.

(c) To the beneficiary, any remaining
amount. This amount must be treated
as income or resources under part 435
or part 436 of this subchapter, as appro-
priate.

Subpart E—Methodologies for De-
termining Federal Share of
Medicaid Expenditures for
Adult Eligibility Group

SOURCE: 78 FR 19942, Apr. 2, 2013, unless
otherwise noted.

§433.202 Scope.

This subpart sets forth the require-
ments and procedures that are applica-
ble to support State claims for the in-
creased FMAP specified at §433.10(c)(6)
for the medical assistance expenditures
for individuals determined eligible as
specified in §435.119 of this chapter who
meet the definition of newly eligible
individual specified in §433.204(a)(1).
These procedures will also identify in-
dividuals determined eligible as speci-
fied in §435.119 of this chapter for
whom the State may claim the regular
FMAP rate specified at §433.10(b) or the
increased FMAP rate specified at
§433.10(c)(7) or (8), as applicable.

§433.204 Definitions.

(a)(1) Newly eligible individual means
an individual determined eligible for
Medicaid in accordance with the re-
quirements of the adult group de-
scribed in §435.119 of this chapter, and
who, as determined by the State in ac-
cordance with the requirements of
§433.206, would not have been eligible
for Medicaid under the State’s eligi-
bility standards and methodologies for
the Medicaid State plan, waiver or
demonstration programs in effect in
the State as of December 1, 2009, for
full benefits or for benchmark coverage

§433.204

described in §440.330(a), (b), or (c) of
this chapter or benchmark equivalent
coverage described in §440.335 of this
chapter that has an aggregate actu-
arial value that is at least actuarially
equivalent to benchmark coverage de-
scribed in §440.330(a), (b), or (c) of this
chapter, or would have been eligible
but not enrolled (or placed on a waiting
list) for such benefits or coverage
through a waiver under the plan that
had a capped or limited enrollment
that was full.

(2) Full benefits means, for purposes of
paragraph (a)(l) of this section, with
respect to an adult individual, medical
assistance for all services covered
under the State plan under Title XIX
of the Act that is not less in amount,
duration, or scope, or is determined by
the Secretary to be substantially
equivalent, to the medical assistance
available for an individual described in
section 1902(a)(10)(A)(i) of the Act.

(3) For purposes of establishing under
paragraphs (a)(1) and (2) of this section
whether an individual would not have
been eligible for full benefits, bench-
mark coverage, or benchmark equiva-
lent coverage under a waiver or dem-
onstration program in effect on Decem-
ber 1, 2009, the State must provide CMS
with its analysis, in accordance with
guidance issued by CMS, about whether
the benefits available under such waiv-
er or demonstration constituted full
benefits, benchmark coverage, or
benchmark equivalent coverage. CMS
will review such analysis and confirm
the applicable FMAP. Individuals for
whom such benefits or coverage would
have been available under such waiver
or demonstration are not newly eligi-
ble individuals.

(b)(1) Expansion State means a State
that, as of March 23, 2010, offered
health benefits coverage statewide to
parents and nonpregnant, childless
adults whose income is at least 100 per-
cent of the Federal Poverty Level. A
State that offers health benefits cov-
erage to only parents or only nonpreg-
nant childless adults described in the
preceding sentence will not be consid-
ered to be an expansion State. Such
health benefits coverage must:

(i) Have included inpatient hospital
services;
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